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Mr. C, members of the Board, I’m Diana Henrioulle, a member of your enforcement team.  Today we’re going to talk about regional enforcement priorities.   
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We’ll do this presentation in two parts.  First, Yvonne West, recently promoted to be director of the Office of Enforcement, will provide an overview of recent policy updates and discuss the enforcement prioritization process.  Then I’ll give you a brief enforcement update and discuss our regional enforcement priorities. Then we’ll open it up for discussion and input.


Enforcement Topics

* Prioritizati
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Purpose of Prioritizing

* Enforcement Prioritization enhances the Water Boards’
ability to leverage their scarce enforcement resources to
achieve the general deterrence needed to encourage the
regulated community to anticipate, identify, and correct

violations
OR

MORE EFFICIENT & MEANINGFUL ENFORCEMENT



Enforcement Policy Requirements

» Water Boards shall rank violations, then prioritize cases for
formal discretionary enforcement action

* Each Regional Water Board shall appoint an Enforcement
Coordinator to assist with prioritizing cases and implementing
the Enforcement Policy

* Meet periodically, but in no event less than quarterly, to pre-
screen and analyze potential cases for discretionary
enforcement

* Meetings should include Enforcement Coordinator, one or
more attorney liaisons, enforcement staff, and the lead
prosecutor or the lead prosecutor’s designee

* Appropriate protocols to maintain separation of functions
should be established



How Should Staff Proceed with Prioritization
Meetings?

» Step 1 — Determine the relative significance of each violation
or series of violations at a particular facility

* Priority: Class | violations (violations that pose an
immediate and substantial threat to water quality and
that have the potential to cause significant detrimental
impacts to human health or the environment as well as
recalcitrant parties)

* Step 2 — Establish case priorities for discretionary
enforcement actions

* To allow Water Board leadership, staff, and their attorneys to
candidly discuss case prioritization



Tools To Improve Prioritization Meetings

Prepare Prior to Meeting

* Identify staff necessary for a productive conversation and
make sure they are in attendance

Develop Business Rules
 Establish Expectations for Prioritization Meetings

* Define Roles and Responsibilities for Staff Who Participate in
Prioritization Meetings

Program Specific Factors for Identifying Priority Cases
Periodic Check-in with Management on Enforcement Priorities
Identify Region Specific Enforcement Priorities Annually

Identify Reasonable Enforcement Goals for Available Resources



State Board Enforcement Priorities for 2018

* Promote enforcement and compliance
assistance in Disadvantaged Communities and
communities with financial hardship.

* Focus on a method for prioritizing and
prosecuting enforcement cases for discharge
violations of the industrial and construction
general stormwater permits.

* Focus on using all available regulatory tools,
including enforcement tools, to compel
responsible parties to provide replacement
water to those whose drinking water supply is
contaminated by nitrate.



Adoption of 2017 SEP Policy

* Applies to all SEPs agreed to in principle on or after May 3,
2017

« Amendments meant to address several new laws and
regulatory updates, as well as to provide greater clarity,
transparency, and ease of implementation.

* Public Resources Code section 71118
* Water Code section 106.3 (Human Right to Water)
» 2017 Water Quality Enforcement Policy

* Include Division of Water Rights and Division of
Drinking Water

 Policy and related documents available online:
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PRC 71118 (2)(b) (FKA AB 1071):
Each BDO shall establish a policy on SEPs that benefits disadvantaged communities - policy shall include:
A public process to solicit potential SEPs from disadvantaged communities
Allowing the amount of the SEP to be up to 50%
An annual list of SEPs that may be selected
Consideration of the location of the violation and the location of the SEP


https://www.waterboards.ca.gov/water_issues/programs/enforcement/sep.html

Significant Updates to SEP Policy

* SEPs in disadvantaged communities (DACs), Environmental
Justice communities (EJ), communities with financial
hardship, or in furtherance of the human right to water

 Director of OE may approve a SEP that is greater than
50% of total penalty

» Additional flexibility in oversight costs

* MMPs with total penalties less than $15,000 can be 100%
directed to SEPs without approval from OE Director

* For amounts greater than 50% $15,000 plus 50% of
liability over that amount can be directed to SEPs


Presenter
Presentation Notes
DACs defined by Health and Human Safety Code section 39711, EJ community defined by Government Code section 65040.12(e), financial hardship defined in SEP Policy

VIII.B. In order to approve a SEP greater than 50% of total penalty Director of OE must: 
	1. Find compelling justification to do so due to exceptional circumstances; or (this could expand to non-DAC, EJ, financial hardship, human right to water, cases)
	2. In cases where the SEP is located in or benefits a DAC, and EJ community, or a community that has financial hardship, or where the SEP substantially furthers the human right to water

Oversight costs should be limited to 5% but may go as high as 10% where a third party administrator performs SEP program-related functions on behalf of the Regional Board.

VIII.B “For settlements giving rise to mandatory minimum penalties (MMPs) pursuant to Water Code section 13385 (h) or (i), where the penalty amount equals $15,000 or less, the entire penalty amount may be directed to be expended on a SEP without prior approval from the Director of OE, provided the SEP meets the requirements of this Policy. Where MMPs total more than $15,000, $15,000 plus 50% of the remaining civil liability may be directed towards the SEP without prior approval from the Director of OE.”



Reporting Requirements and Oversight

* By March 31, each year, Water Board submit to OE:

 Summary of reports of each completed SEP, results
of Third Party audits, annual update to SEP List

* Responsible Parties or Third Party must submit to
Water Board:

* Audit reports from third party SEPs
* At least quarterly reporting on SEP progress
* Certificate of Completion

» Regional Boards should collect oversight costs where
necessary
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VIII.K. Public Reporting of SEP Information 
-Information that must be submitted to OE annually

IX.D. Reporting and Certificate of Completion 
Stipulated Order should require periodic, at least quarterly, reporting from responsible party 
Certificate of Completion to appropriate Water Board and OE

VIII.G. Oversight
-   Can be outsourced to an independent management company or appropriate third party.
Arrangement for necessary oversight is an important component of SEP. 
Oversight costs are not included in the value of the SEP. 



Enforcement priorities: A quick look back

* Previous enforcement prioritization presentation January 2015
* Cannabis program development and implementation

Mandatory Minimum Penalties (MMPs) for facilities with individual NPDES
permits

Complex regionwide/cross program enforcement efforts*
Coordinate with other agencies
Officewide enforcement case prioritization

*Much of our enforcement work does not result in items that come to
the Board. The EO report in each agenda includes a summary of
formal enforcement and notices of violation issued over the previous
4-6 weeks.
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Thank you, Yvonne.  Ok.  The last time I presented to you about our enforcement priorities was January 2015.  At that time, as I reported to you, our enforcement unit staff were directing most of our attention to building and starting to implement a regional cannabis program.   Those efforts included hiring, training, putting together a waste discharge regulatory order, prioritizing watersheds and participating in joint watershed enforcement team inspections with Fish and Wildlife and the Division of Water Rights…more or less working on all four prongs of our statewide cannabis regulatory strategy.  We were also working on addressing NPDES permit violations requiring assessment of mandatory minimum penalties; initiating and supporting progressive enforcement for sites with complex/cross-program violations; continuing to regularly participate in county enforcement task force meetings and efforts; and developing an internal process to regularly meet to review enforcement cases underway and prioritize new cases for enforcement.  

I think we were fairly successful on all fronts.  Our cannabis program has grown from 4 dedicated staff plus part of Stormer and me, to 17 dedicated staff across three units.  And though we’ve not seen a corresponding increase in our non-cannabis enforcement resources over the past few years, we’ve still managed to steadily reduce our backlogged MMP cases, we’re improving our internal enforcement case prioritization with a lot of assistance from our OE liaisons, and officewide, we have several complex enforcement cases underway.  Regarding the last - see my note on the slide - much of the enforcement work we do in our office doesn’t end up coming before the Board; we’re often able to resolve violations with informal or lower levels of enforcement or to reach negotiated settlement agreements for our ACL cases.  We include a summary of all our formal enforcement and various of our informal enforcement efforts in the EO’s enforcement report that’s included in the Board agendas.




Enforcement unit staffing

* Current team (3 dedicated cannabis enforcement staff, 2 general
regional enforcement staff)

* Training/cross training
» Work on ongoing routine enforcement activities

 Build unit capabilities to best support efforts on officewide
enforcement priorities.
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We’ve had some staff shifts as the cannabis program has grown, as well as one staff retirement, so we’ve spent some time over the past year filing vacancies in the enforcement unit – we’ve hired an environmental scientist, Caila Heintz for general enforcement, and two engineering geologists, Brian Fuller and Heidi Bauer, for cannabis enforcement.  And we still have two veteran staff: Nancy Robinson who mainly works on general enforcement and Adona White who mainly works on cannabis enforcement.  We’re doing a lot of training and cross training right now; I’d like all the staff to be proficient at their primary roles, but also to be able to share the workload for our routine enforcement activities and to provide support as needed on priority enforcement cases, whatever the program, and to implement our regional enforcement priorities.


Preliminary priorities

* Developed April 2018, at the request of the Office of Enforcement
* Reflect priorities expressed by Board members

* Coordinate enforcement and compliance assistance in Disadvantaged
communities and communities with financial hardship

* Prioritize and pursue enforcement cases for waste discharge violations
associated site development and use for cannabis cultivation

* Prioritize and pursue enforcement cases for waste discharge violations
associated with agricultural activities other than cannabis cultivation
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Which brings me to today’s topic.  As Yvonne mentioned, the updated enforcement policy recommends that on an annual basis, enforcement staff for each Regional Water Board seek input at a regularly noticed public meeting of the Regional Water Board and consider identifying general enforcement priorities based on input from members of the public and Regional Water Board members within thirty (30) days thereafter.  Earlier this year, the Office of Enforcement began posting both its and the enforcement priorities of each Region on its website, and requested that each region provide its enforcement priorities to include in the posting.  At that point we hadn’t had a chance to discuss regional enforcement priorities with the Board, so Matt, Josh, and I put together a preliminary list that we believe reflects priorities and preferences expressed by the Board in past meetings.  I’ve listed them in the slide – coordinating our enforcement and compliance assistance efforts in disadvantaged communities with financial hardship; prioritizing and pursuing enforcement cases for violations associated with site development and use for cannabis cultivation; and prioritizing and pursuing enforcement cases for violations associated with agricultural activities other than cannabis cultivation.

These are all areas where we’re doing work now…..


Enforcement activities: coordinate enforcement
and compliance assistance efforts in
disadvantaged communities

* Enforcement staff regularly attempt to include compliance assistance
in our settlement considerations for enforcement on disadvantaged

communities.

* Where individual facilities will require significant effort/resources, we
forgo meeting short term workplan commitment (MMP backlog >18-
mo) in order to gain a long term/permanent solution

* Tulelake (the 2015 ACLO reflects nearly 10 years of coordinated effort)
» College of the Redwoods (pending settlement reflects nearly 5 years of

coordinated effort)
* Loleta (coordinated compliance assistance efforts underway/ongoing)
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With respect to coordinated enforcement and compliance assistance efforts in disadvantaged communities – most of the communities in our region are disadvantaged or have financial hardship, and those with individual NPDES permits and violations subject to mandatory minimum penalties nearly all qualify to apply their penalties towards compliance projects.  It’s always been a priority for us in negotiating settlement agreements to work with our communities to identify and sometimes secure the additional funds needed to carry out projects to improve their facilities….correct the problems that are leading to the permit violations and adverse impacts to water quality and beneficial uses.  Most of our NPDES facilities have made significant improvements to their systems in recent years, so we have fewer with chronic violations accruing large penalties, but there are still a few that need significant work, and one at a time, we’re spending the time and effort to work with the dischargers to secure grants/low interest loans and replace or make major facility improvements.  Tulelake was our most recent case; College of the Redwoods will be the next one resolved after years of work by our staff and staff from the Office of Enforcement.  And we’re working with Loleta now, starting to see a long term solution take shape.


Enforcement activities: cannabis sites

* |dentify and focus activities in priority watersheds

* Optimize efficiency and effectiveness of our efforts
* Improve inspection report development/review timeframes
* Use lower level enforcement tools as first step to direct compliance

* [dentify & work on highest priority cases for penalties
* Roads CAO
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We’ve said in a few cannabis presentations to the Board over the years that an enforcement-only approach would not be successful in addressing the adverse impacts to water quality and beneficial uses associated with site development and use for cannabis cultivation.  With nearly ten times the cannabis staff we had five years ago, when this region’s cannabis staff were just Stormer and me, as well as both a regional and statewide regulatory program, and thousands of growers enrolled in or expressing interest in complying with our programs and protecting water quality….we still regularly encounter sites with extensive grading, instream work, fill in streams and wetlands, and improperly contained wastes and chemicals.  Compliance assistance helps to reduce the total number of sites impacting and threatening to impact water quality, but still leaves many times more sites needing enforcement than we can address through individual enforcement efforts; we can’t inspect every site, and we can’t take enforcement on every site we inspect at the level we might deem appropriate.

We’re continuing to work closely with our Fish & Wildlife and Water Rights partners to identify and focus our efforts on priority watersheds within the region – a bit of challenge because there are so many to choose from, but at present we have about 6 +/- that we’re focusing this year’s efforts on.  We’re sending one or more staff almost weekly right now with various teams of law enforcement and state/local agency staff mainly in those priority watersheds, and every outing brings back reports of significant water quality issues.

Among those sites that we inspect, and the many where we’d prefer to follow up with formal enforcement, we’re trying to better prioritize and narrow down to a smaller group that we’ll pursue formal enforcement on.  Formal enforcement, whether CAO or ACL takes time to prepare and manage….there’s only so many we can take on with our available staff resources, so we’re trying to limit the number of cases we take on to fit those resources.  With many of the rest, we may opt for an informal enforcement response for starters, and hope that either that or enforcement by Fish and Wildlife will prompt a positive response.

Internally, regardless of the type of enforcement tool we may choose to use for a given case, we are still finding that the amount of time it takes to develop and send out inspection reports is hindering our effectiveness.  We’re standardizing and streamlining our inspection report formats and trying to build template informal enforcement transmittal letters to shorten review time.  That’s a work in progress.  Most of the time, we rely on the NOVs that Fish and Wildlife send out; they’ve gotten pretty good at getting out an NOV within a week or two of visiting sites with violations, and many of these do prompt a response from the property owner.  When possible, we try to coordinate with CDFW to review and provide input on landowner proposals to address CDFW NOVs and make sure our issues are addressed as well.

Finally, as we have visited priority watersheds over the past few years, we’ve noted frequently that the shared use access roads within those watersheds are likely causing more adverse impacts to water quality than many of the individual sites we’re inspecting.  We’ve been hesitant to tackle this through enforcement, given the time, effort, and complexity associated with working with numerous responsible parties, but have decided the effort is warranted.  In June 2018, we issued our first Cleanup and Abatement Order for a shared use road system, this in the Indian Creek watershed tributary to the Trinity.  So far so good… we’ve been in communication with all the responsible parties and their consultants, and they’re working on plans to address the water quality issues.  We’ll likely report on this again in a future EO’s enforcement report, and likely pursue similar enforcement actions in other priority watersheds with sediment impairments.


Enforcement activities: non-cannabis
agriculture

* Challenge: very limited program implementation staff

* Frequently we must rely on and can only provide limited support for
the efforts of other agencies

* Very small group of active cases

* Effort underway to develop an internal strategy to staff and pursue
enforcement on more high priority cases
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While not presenting the scale and magnitude of water quality impacts seen from cannabis cultivation, non-cannabis agricultural activities of various types also impact water quality and beneficial uses throughout our region.  Unfortunately, at present, we have very limited staff resources for implementing existing agriculture waste discharge regulatory programs and for investigating and taking enforcement on water quality issues associated with agricultural activities.  Consequently, we must consider and prioritize every agriculture-related enforcement effort we encounter, and involve ourselves only in a limited number of high priority cases.  We are working internally to come up with a way to dedicate more staff resources to high priority non-cannabis ag cases.


Suggested changes to regional priorities

- Remove:
- Coordinating enforcement and compliance assistance for disadvantaged
communities.

- Add:
- Pursue non-filers under all applicable regulatory programs
- Pursue timely enforcement on missed deadlines in existing enforcement

orders
- Scale up regulatory oversight and enforcement for violations of NPDES
stormwater permits
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Ok.  So that’s a review of the categories presently posted as regional enforcement priorities and some of our efforts underway.  We believe they’re worthy priorities and we are dedicating time and effort towards them.  However, those priorities don’t take into account feedback from all the programs within our office, nor from the board and the public.  So, as noted in the EOSR for this item, after submitting our preliminary regional enforcement priorities to OE for posting, we spent some time internally talking to managers and program managers to see whether they had comments or recommended changes to those priorities. 

Based on those discussions, we came up with a few proposed changes.

First, we recommend removing the priority: coordinating enforcement and compliance assistance for disadvantaged communities.  That is not because we don’t consider it important, and as I’ve stated earlier, it’s a standard consideration for us every time we work with a regulated community to settle an enforcement action and address violations and under the new SEP policy, we’ll be looking to settle more of our enforcement cases with projects that benefit small and disadvantaged communities.  However, since it’s a routine consideration that we’ll continue to work on, it comes up regularly whether or not it’s a priority because we have to keep up with the MMP backlog, and because it involves as much or more compliance assistance as enforcement, we deem it appropriate to not include as a regional enforcement priority.

Next, we recommend adding three priorities:   
-Pursuing non-filers under all applicable regulatory programs
Pursuing timely enforcement on missed deadlines in existing enforcement orders
Scaling up regulatory oversight and enforcement for violations of NPDES stormwater permits



Non-filers under all applicable regulatory
programs

* Cannabis program enrollment enforcement model

* Program staff identify sites/facilities and initiate progressive
enforcement

* Where initial enforcement steps do not result in compliance,
program staff may refer sites to enforcement unit for further

progressive enforcement
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 Pursuing non-filers under our regulatory programs – apart from the cannabis program, we haven’t made a concerted enrollment enforcement effort in our other regulatory programs in recent years.  We’ve built a fairly good model for enrollment enforcement under our cannabis program, typically sending out on a scale of hundreds at a time – efforts in other programs would likely be on the order of tens of sites rather than hundreds, so likely in more manageable groups for tracking.  I expect that program staff in the various regulatory programs (such as timber, 401, dairies, stormwater, etc.) would identify sites needing regulatory coverage and then initiate enrollment enforcement.  If an initial enrollment directive and subsequent NOV threatening penalties within a short timeframe don’t yield positive results, that would probably be the time for program staff to refer to the enforcement unit to seek penalties.


Timely enforcement on missed deadlines for
all active enforcement orders

* Track deadlines

* Review pending and missed deadlines

* Take appropriate enforcement

* Make timely referral to enforcement prioritization group
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Timely enforcement on missed deadlines - In general, given the amount of time and effort it takes us to issue enforcement orders, and given that we are issuing those to the cases we have deemed to be highest priority for this level of enforcement, it’s appropriate that we then closely track compliance, communicate with the discharger regularly to encourage compliance, and then take prompt progressive enforcement if deadlines are missed.  As regional enforcement coordinator, I’m seeking to get a better idea of the enforcement activity occurring throughout our office and to encourage updates at our enforcement prioritization meetings on cases that might lead to progressive enforcement.  We find that many of the enforcement actions we report on in the EO’s enforcement report are resulting in compliance responses, but we could improve on the timeliness of followup where we are not seeing compliance.


Scale up regulatory oversight and enforcement
for violations of NPDES stormwater permits

 All new team (hiring/training)

* Past enforcement
* late or not submitted annual reports
* Reviewed MRPs and communicated with dischargers regarding violations

* Proposed next step: direct improvements
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Scaling up our regulatory oversight and enforcement for violation of NPDES stormwater permits.  This is going to be kind of a slow scaling up, as we’re in the process of hiring and training up a whole new team of staff.  Mona has moved over to cannabis, so we’ll be hiring a new senior to fill her previous position leading our NPDES program.  We’ve also recently hired a new WRCE to be lead on the industrial general program, had an ES transfer from our 401 unit to become the lead of the municipal stormwater program, and we’re in the process of filling an EG position to be in charge of our construction stormwater program.  So there’s some training underway, which is timely, as I’m able to have some of our new enforcement staff also participate, learn the program, and train up with the staff they’ll be working with later to support our stormwater efforts.  Our past enforcement efforts in this program have mainly focused on making sure enrolled facilities are submitting their annual monitoring reports and then contacting enrollees who are reporting effluent violations in their monitoring reports, hoping to encourage voluntary efforts to make improvements to improve the quality of their stormwater discharges.  The scaling up we’re proposing will be progressing to enforcement orders directing that facility owner/operators start making improvements to their facilities, BMPs, etc.  


Additional prioritization criteria

* Violation has resulted in threats/impacts to critical habitat

* Violation has affected a water of the state that resource protection
agencies, including the Water Boards, have spent money restoring

* Violation is contributing to a watershed impairment
* Violation has resulted in impacts to a public drinking water supply
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It’s clear that whatever our regional enforcement priorities, there will be more cases or sites within each category than we can address individually, so we will need to prioritize among these, and our internal group proposed a few additional criteria we might apply to identify the top priority cases for formal enforcement.  Those are the criteria listed here….


Unexpected signifi outside of

priorities

* High threats
* Egregious
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Our internal group also recognized that it’s difficult to know what types of events or violations we may encounter at any time.  We thought it best to acknowledge that at times there are cases outside of our priorities that are just so significant we must take formal enforcement….cases where there have been particularly significant impacts to a water resource or beneficial uses or cases where the conduct of the responsible party in causing or creating the violation was particularly egregious.


Setting regional priorities: recommended
process

* Annually, seek input at a regularly noticed meeting of the Regional
Water Board

» Consider identifying general enforcement priorities based on input
from members of the public and Regional Water Board members
within thirty days thereafter
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So those are the regional enforcement priorities and ideas we propose based on our internal discussions.  And now, here at a regularly noticed public meeting of the Regional Water Board we would like to get input from members of the public and from you, our Board members.


Wrap up

* Topics for f
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